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FEDERAL INTERVENTION IN LABOR DISPUTES 

UNDER THE ERDMAN, NEWLANDS AND 

ADAMSON ACTS 

DAVID A. MCCABE 
Princeton University 

THE first case of successful federal intervention in at- 
tempted settlement of a railway labor dispute occurred 
in December 1906. The intervention was in the nature 
of mediation and led to the submission of the matters at issue 
to arbitration. Both the original mediation and the later arbi- 
tration proceedings were carried out under authority conferred 
by the Erdman Act of 1898. This act, therefore, the first un- 
der which effective federal intervention was achieved, was on 
the statute books more than eight years before its provisions 
were successfully applied. 

The Erdman Act was adopted in 1898 primarily as an arbi- 
tration law — as a means of encouraging voluntary resort to 
arbitration in disputes that could not be settled by agreement 
between the parties themselves. At the time of its passage 
there was an arbitration law on the statute books, the so-called 
Arbitration Act of 1888, but no arbitration proceedings had 
been conducted under its provisions. The Erdman Act was 
passed in an attempt to improve upon the machinery for volun- 
tary arbitration provided by this act. 

It is interesting to note that the Act of 1888 also made pro- 
vision for compulsory investigation of disputes involving inter- 
state carriers. The President was authorized by the act to ap- 
point a special commission of inquiry in any dispute which in- 
terrupted or threatened to interrupt interstate transportation. 
The commission was given large powers to enable it to get at 
the facts and was to make public a decision on the merits of 
the case. 

Only one commission of inquiry was actually appointed un- 
der this act, the Chicago railway strike commission of 1894. 

94 
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This commission was not appointed until a week after the strike 
had been practically lost, and as it did not report until three 
months later, when the strike had long since been decided, it 
made no recommendations as to the terms which should be ac- 
cepted in settlement of that dispute. It did, however, recom- 
mend the enactment of much more drastic laws than were then 
in effect to prevent suspensions of railway service, and thus 
aided the movement toward improvement of the existing law. 

Bills providing for intervention in railway disputes were in- 
troduced in every Congress between the report of the Chicago 
railway strike commission and the passage of the Erdman Act 
in June 1898. The Erdman Act itself passed the House in 
substantially the same form three times before it became a law. 
Its passage was favored by the five labor organizations whose 
members were covered by its provisions. Those in charge of 
the bill in the House and Senate declared also that the rail- 
roads were not opposed to it; that every interest affected by 
the bill was favorable to it. In certain railroad circles, how- 
ever, the law was looked on with disfavor because it recognized 
the men's organizations, which some of the managers at that 
time did not. The Railroad Gazette expressed the opinion 
that the act would prove of no benefit to either the roads or 
the men. 

The Erdman Act applied only to those employees of inter- 
state railways actually engaged in train operation and train ser- 
vice. Practically this covered only engineers, firemen, con- 
ductors, trainmen, switchmen and telegraphers. Such em- 
ployees of interstate railways as shopmen, car-workers and 
freight handlers were not included. It does not appear that 
the point was raised in either house at the time of the passage 
of the bill that any important classes of railway employees 
were being excluded for whom provision should be made in this 
or some similar bill. The excluded classes of workmen were 
not at that time sufficiently organized to threaten serious inter- 
ruptions of service or to press their claims for consideration 
upon Congress. 

The arbitration provisions of the Erdman Act were far 
superior to those of the Act of 1 888, which it superseded. The 
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parties were not restricted in their choice of arbitrators, as in 
the 1888 act, to "persons wholly impartial and disinterested 
in respect to " the matters to be passed upon. A provision 
was also inserted, which was lacking in the earlier law, that 
if the two arbitrators chosen by the respective parties failed to 
agree on a third member to complete the board, he should be 
appointed by the government. This duty was to be per- 
formed jointly by the chairman of the interstate commerce 
commission and the commissioner of labor. The law also 
required that the agreement to arbitrate should be in writing 
and properly acknowledged before a notary or a clerk of a 
United States court and that a copy should be filed with the 
interstate commerce commission. The articles of agreement 
had to contain certain stipulations, among them an agreement 
not to resort to strike or lockout pending the award of the 
board, and to execute faithfully the terms of the award for a 
period of one year. As in the Act of 1888, the boards con- 
stituted under the act were given authority to require testimony 
under oath and the production of books and papers. 

Submission to arbitration under the provisions of the act 
was left entirely voluntary. The award of the board, how- 
ever, was made legally binding, to an uncertain extent. The 
parties had to agree in the articles of arbitration that the award 
should be filed in the office of the clerk of the United States 
district court in which the controversy arose or the arbitration 
was entered into and that the terms of the award might be 
specifically enforced in equity, " so far as the powers of a court 
of equity permit." This provision was still further safe- 
guarded by the addition of the statement that no workman 
should be compelled by injunction or other legal process to 
render personal service against his will. In addition, it was 
made unlawful, under another section of the act, to strike or 
to discharge a man unless for inefficiency, neglect of duty, or 
violation of law, while the arbitration was pending. It was 
also made unlawful during a period of three months after the 
rendition of the award to discharge a man or to quit work, 
without giving thirty days written notice, except for just 
cause. For an organization representing the employees to 
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order or advise such quitting was also made unlawful. No 
penalties were prescribed for violation of these provisions 
other than liability for damages. The binding force of these 
provisions was never tested as, fortunately, no award made 
under the act was repudiated by either party. 

The Erdman Act also authorized mediation by federal offi- 
cers when requested by one of the parties and accepted by 
the other. This was a very important step in advance, as the 
Act of 1888 made no provision for mediation. The future 
possibilities of the mediation feature of the law were not real- 
ized at the time, however. The provision for mediation ap- 
pears almost incidental — as little more than a means of giving 
the more amicably disposed party an opportunity to have fed- 
eral officers urge the other party to submit to arbitration under 
the conditions laid down in the act. No special agency of 
mediation was created. The duty of offering mediation when 
requested by one of the parties and of mediating if the offer 
was accepted, was imposed as an additional official duty upon 
the chairman of the interstate commerce commission and the 
commisioner of labor. These officers were not authorized to 
offer mediation on their own motion before a request was re- 
ceived from one of the parties. There was no provision in the 
act for an investigation if a settlement apparently could not 
be reached by agreement or submission to arbitration. 

The first attempt to utilize the provisions of the act was 
made about a year after its enactment and met with failure. 
In this case the employees' representatives invoked the aid of 
the mediators with a view to securing arbitration of de- 
mands of switchmen in the Pittsburgh district which had been 
refused by the several roads involved. The roads declined 
the offer of mediation. Apparently they assumed that me- 
diation would merely lead to the suggestion of arbitration and 
they were unwilling to submit to arbitration. After this in- 
auspicious start the act slumbered for more than seven years 
before its provisions were again invoked. This time it was a 
railroad, the Southern Pacific, which sought the aid of the 
federal officials, in a controversy which involved a jurisdic- 
tional dispute between two of the brotherhoods. The offer of 
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mediation was accepted and resulted in the submission of the 
unsettled matters to arbitration. 

From this time on until it was superseded by the Newlands 
Act in 191 3, the provisions of the Erdman Act were used very 
frequently and with astonishing success. In all, there were 
61 interventions under this act. In 40 of these, settlements 
were arrived at through proceedings under the act, and in 36 
(of the 40), as a result of mediaton. In nearly all the re- 
maining 21 cases the parties were able to settle the matters at 
issue by themselves after the request for mediation had been 
sent in. In only a few cases was mediation declined by 
the party to which it was offered and none of these was an 
important case, from the standpoint either of mileage involved 
or of the consequences of the refusal of mediation. In many 
cases mediation was requested by both parties to the dispute. 

In only one controversy did a strike occur after mediation 
had been accepted. In this case the mediators withdrew im- 
mediately after entering the case because the men's representa- 
tives refused to postpone the strike which had been set for the 
next day. This strike involved two thousand switchmen on 
thirteen roads entering St. Paul and Minneapolis. It oc- 
curred in November 1909. The men lost the strike. This 
was the only strike of importance — from the standpoint of 
mileage, men involved and duration of the strike — which oc- 
curred, either after or without a request for mediation, between 
1907 and the repeal of the Erdman Act. 

One of the most gratifying features of the results obtained 
under the act was the large number of cases settled by media- 
tion alone. Only four cases were submitted to arbitration with- 
out prior mediation; only eight disputes in which mediation 
was attempted had to be given up to arbitration. In the other 
twenty-eight cases the mediators brought the parties to agree- 
ment upon the actual terms of settlement. Too much credit 
for the remarkable record of successful mediation under this 
law cannot be given to Commissioner of Labor Neill and Judge 
Knapp of the interstate commerce commission and later of the 
commerce court. These two men administered the act from 
1906 down practically to its repeal in 191 3. 
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What finally led to the repeal of the Erdman Act and the 
substitution for it, in 191 3, of the Newlands Act, was the dis- 
satisfaction of the railroads with its arbitration provisions. The 
railroads objected particularly to the three-member-board re- 
quirement of the Erdman Law. They were reluctant to sub- 
mit large issues, involving a large number of roads and 
millions of dollars in wages, to the decision of a single neutral 
arbitrator. When the law was adopted, and for several years 
thereafter, the road or system was the unit of collective bar- 
gaining. Since that time each of the brotherhoods had 
made considerable advance toward standardization of wages 
and conditions as between the various roads. Consequently, 
the region or section became the unit of settlement for 
such issues. By 1906, the practice of the representatives 
of each class of employees taking up big issues in one 
conference with a single committee acting for practically all 
the roads of the section was established in the West. The 
men's organizations adopted the same plan of concerted action 
on the roads of the East and also on the roads of the South a 
few years later, and the roads of each of these sections also 
finally came to meet the men's representatives as a unit for 
purposes of collective bargaining on matters that could be 
settled on a uniform basis. Obviously the submission to ar- 
bitration of a difference involving practically all the roads of 
the West, the East, or the South, was a much more serious 
matter than any arbitration with which the country was fam- 
iliar when the Erdman Act was passed. 

The first regional arbitration under the act occurred in 1910. 
It involved the wage demands of the firemen on the western 
roads and the suggestion to refer the matters to arbitration 
came from the roads. In the spring of 1912, however, the 
eastern roads were unwilling to accept arbitration under the 
Erdman Act in settlement of demands made by the engineers 
for increases in and standardization of wage rates. The 
roads proposed instead that the issues be submitted to arbitra- 
tion by a larger board acting without statutory powers. The 
engineers agreed to this. The arbitration board consisted of 
seven men. Each of the parties selected one man and the 
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five neutrals were selected by the commissioner of labor, the 
presiding judge of the commerce court, and the Chief Justice 
of the United States, from a list of names agreed to by the two 
members chosen by the parties. 

The method of conducting the proceedings in this case, the 
matters taken into consideration by the board of arbitration, 
the terms of the award, and many statements in the published 
report of the board were unsatisfactory to the men. The en- 
gineers' representative on the board refused to sign the report. 
As a result of this experience with this non-statutory board 
the men were resolved to insist in the future on boards with 
such powers of inquiry and such limitations to the matters 
directly referred to them as were provided in the Erdman Act. 
The next regional arbitration, that in the controversy between 
the eastern roads and the firemen in March and April 191 3, 
was carried out under the Erdman Act. It was, however, the 
last arbitration under that act. 

In 19 1 3 the Senate passed a bill which was intended to im- 
prove the arbitration provisions of the Erdman law so as to make 
them satisfactory to both the roads and the brotherhoods. This 
bill, the Newlands bill, later became a law without substantial 
alteration and is still in effect. It was a distinct advance over 
the Erdman Act in its arbitration features, which permit 
arbitration by a board of six — four members appointed by the 
parties and two neutrals — where that is preferred, and make 
provision for a re-convening of the board, or of a sub-com- 
mittee chosen by the board in advance for that purpose, to de- 
cide disputed points in the interpretation of the award. It 
also requires that the conditions under which the arbitration 
is entered into shall be laid down more definitely in the arti- 
cles of arbitration agreed to in writing. There is no more 
compulsion in the Newlands Act than in the Erdman Act; in 
fact, in the language of the act there is less. The clauses 
in the earlier act as to enforcement by equity proceedings and 
the unlawfulness of strikes and discharges pending arbitration 
and for three months after the rendition of the award are 
omitted. 

The Newlands bill included two other changes, the desira- 
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bility of which had been made evident by the experience under 
the Erdman Act. First, the limitation of the offer of media- 
tion to cases in which it was requested by one or both of the 
parties was removed. The mediators were empowered to 
offer mediation when a suspension is seriously threatened, 
without waiting for a request. Second, an independent agency 
was created for mediation and for the giving of aid in carry- 
ing out the arbitration features of the act. With the devel- 
opment of the mediation function, and with the removal of 
the limitation on the offer of mediation, it was clearly desirable 
that special offices should be created for this work. The creation 
of an independent commission or board was also desirable in 
that it freed the operation of the act from connection with any 
executive department. Had the law not been changed, the 
commissioner of labor statistics, who had been transferred to 
the Department of Labor by the act establishing that depart- 
ment in 1913, would have been one of the two officers charged 
with mediation and with the choice of neutral arbitrators. 
This connection would have interfered greatly with his useful- 
ness in mediation and in the formation of arbitration boards. 

The Newlands bill was hastily enacted into law, with two 
minor amendments, in order to avert a threatened strike of 
conductors and trainmen on forty-two eastern roads in July 
191 3. The men were willing to abide by arbitration of their 
demands under the Erdman Act, but the railroads refused 
to submit again to arbitration by a board with only one neutral 
member. The men did not object to a larger board, but they 
did insist on a board empowered to compel testimony under 
oath and to require the production of books and papers, and 
restricted in its award to the matters specifically referred to it, 
as required by the Erdman Act. The parties had apparently 
reached a deadlock, and the leaders of the two brotherhoods 
involved had been given authority by an overwhelming vote 
to set the day and hour for the inauguration of the strike. 

At this juncture the President of the United States inter- 
vened and brought the representatives of the roads and the 
brotherhoods together in conference at Washington. Mem- 
bers of the committees in the two houses having charge of bills 
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bearing on mediation and arbitration, and representatives of 
certain civic organizations which had given attention to the 
subject, were also present at this conference. The result was 
an agreement that the pending dispute should be submitted to 
arbitration under the conditions embodied in the Newlands 
bill, provided that bill were passed immediately with two speci- 
fied amendments. These amendments did not essentially 
change the nature of the bill. The next day the Newlands bill 
was brought up in the House of Representatives under a 
unanimous-consent agreement which precluded the offer of 
amendments other than the two agreed upon at the conference 
the day before, and passed after a very brief discussion. The 
same day, these two amendments were adopted by the Senate 
without any other amendments being offered and practically 
without debate. Thus the threatened strike was averted. The 
hasty manner in which the law was enacted, however, pre- 
vented the consideration of other changes well worthy of con- 
sideration, as, for example, the widening of the scope of the 
law to include other classes of railway employees, and em- 
ployees of other agencies of interstate commerce. 

The changes in the law were justified by the results obtained 
under it. Down to July 191 6, the board of mediation had se- 
cured settlements in 56 cases, in 8 of which it intervened on its 
own initiative. Eleven of the cases were finally settled by arbi- 
tration. In the others the parties were brought into direct 
agreement through mediation. No strike involving a consid- 
erable mileage and lasting more than a few days occurred. 

And yet incidents had been multiplying which, taken cumu- 
latively, indicated that the machinery of adjustment was work- 
ing under a severe strain. For example, there was a four- 
day strike on the Sunset Lines of the Southern Pacific in Texas 
and Louisiana in November 19 13, and an eighteen-hour strike 
on all the lines of the Delaware and Hudson in January 1914. 
In both cases the strike was called by several brotherhoods 
jointly, and in both, the roads had requested mediation before 
the strike and the brotherhoods had refused the request of the 
board of mediation to postpone the strike pending mediation. 
In both cases the strike was brought to an end by the roads 
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accepting the recommendation of the mediator, which con- 
ceded essentially the contention of the brotherhoods. 

A far more significant case was that of the controversy 
between the western roads and the brotherhoods of engineers 
and firemen, involving 55,000 men, in the summer of 1914. In 
this case the men had agreed to submit their demands to arbi- 
tration but the roads had refused to go to arbitration unless 
certain counter-demands, which they had made after the men's 
demands were received, were also included in the arbitration. 
The men on the other hand declined to arbitrate on that con- 
dition, and had voted overwhelmingly to strike unless the roads 
receded from their position. The board of mediation recom- 
mended that the roads withdraw their demands for the time 
and accept arbitration on the demands of the men alone. The 
roads had not accepted this recommendation, and the strike 
date had been set for August 7. 

The strike was averted apparently only by the intervention 
of the President of the United States. He summoned the 
parties to a conference, which was held on August 1, and 
urged the roads on grounds of patriotism to waive the merits 
of their case and accept the board's recommendation, in view 
of the calamitous consequences that would ensue from a sus- 
pension of service at that particular time on the roads serving 
over half the territory of the United States. The roads took 
the President's request under consideration and on August 3 
agreed to waive the question of their rights and submit to arbi- 
tration of the men's demands alone. They made it clear, how- 
ever, that they did this solely because of the peculiarly dis- 
astrous consequences to the country of a suspension at that 
particular time. Thus the issue raised by the roads was not 
met, but merely evaded. 

The arbitration secured with such great difficulty was con- 
cluded under extremely unfortunate circumstances. After 
the hearings and arguments before the board had been con- 
cluded, and shortly before the award was made, the brother- 
hoods protested one of the arbitrators appointed by the board, 
on the ground that he was too closely interested in the finan- 
cial success of certain railways involved in the arbitration, and 
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asked for his removal. The board held that the arbitrator's 
interest in the roads in question was not such as to disqualify 
him, and refused to remove him. When the award was made, 
in the spring of 1915, the brotherhoods expressed great dis- 
satisfaction with it. The two arbitrators appointed by the 
brotherhoods refused to sign the award, declaring that it was 
unjust and contrary to the legitimate evidence submitted to the 
board. From that time on much opposition to arbitration was 
voiced by the men, chiefly on the grounds that the risk of not 
getting justice from a board was too great and that the roads 
did not carry out the awards in good faith. 

No change was made in the law, however, in the direction of 
providing further safeguards against a serious suspension. 
Danger signals there were, of course, and great sectional tie- 
ups had been averted twice within thirteen months apparently 
only by the intervention of the President, but they had been 
averted. No important suspension had actually occurred, how- 
ever seriously and frequently such had threatened. The law, 
combined with intervention by the President, had always suf- 
ficed to ward off disaster. The need of any provision for the 
exercise of compulsion of some sort had not been felt with 
sufficient keenness to bring about legislative action. In fact 
it was widely believed that the really remarkable success 
achieved under the Erdman and Newlands acts was due largely 
to the absence of compulsory features. 

Thus we came down to the 1916 railway labor deadlock with 
a serious defect in our law. There was no provision in it even 
for an inquiry in case mediation should fail and arbitration 
should be refused. The law failed to provide the logical 
initial supplement to voluntary mediation and arbitration — the 
appointment of a commission of investigation and recommenda- 
tion, where mediation and arbitration have failed. There is 
no compulsion to work or to employ in such a provision; it 
compels neither party to maintain existing relations ; it merely 
enables the public to get at the merits of the case and to offer, 
through its representatives, fair terms of settlement. The 
question of legal prohibition of a strike or lockout is thus 
left until it has been raised by the refusal of one or both of the 
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parties in an important case to keep the peace during the in- 
quiry or to accept the recommendations of the commission. 
There would be in such a law no compulsory feature of general 
application. The legal compulsion would be applied, if at all, 
only at the point at which and to the extent to which com- 
pulsion was shown to be necessary to protect the public against 
a serious tie-up. But if this necessity should arise, Congress 
would then be in a logical position to exercise it. 

Had there been such a law on the statute books when this 
last big dispute arose — providing for the appointment of a 
commission of inquiry in such cases, to report upon the facts 
and recommend terms of settlement within a reasonably short 
period — it is unlikely that the brotherhood leaders would have 
issued a strike order before the commission had reported. It is 
also extremely doubtful if the brotherhoods would have re- 
jected the recommendations of the commission and gone on 
strike after its report had been made. If a strike had been 
ordered before the commission had reported, or in rejection of 
its recommendations after it had reported, Congress would have 
been in a logical position to forbid the strike. Had the rail- 
roads refused to give the terms recommended, Congress could 
itself have given them legal effect. 

The circumstances under which Congress entered the dispute 
of last summer were far different from these. There had been 
no inquiry, but terms of settlement had already been recom- 
mended by the President and these had been accepted by the 
men and refused by the roads. The date for the strike had 
already been set and a strike seemed inevitable unless these 
terms were granted. Congress was asked by the President to 
give the men these terms by force of law and thus avert the 
strike. This Congress did, and the strike was called off. 

The Adamson Act was not, like the Erdman and Newlands 
acts, an act providing for a system of mediation or arbitra- 
tion in interstate railway disputes. It was in no sense an 
amendment of the Newlands Act. It was itself an act of in- 
tervention applying to one particular dispute only. In this it 
resembled the British Coal Mines Act of 19 12, which provided 
for the establishment of legal minimum rates for coal miners. 
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Because of the pressure under which it was passed, it did not 
include provisions for dealing with disputes for the future, al- 
though such had been recommended by the President. 

The Adamson Act contains essentially four provisions. The 
first is that after January first next, " eight hours shall, in 
contracts for labor and service, be deemed a day's work and 
the measure or standard of a day's work for the purpose of 
reckoning the compensation for services of all employees " to 
whom the act applies. These are the employees engaged in 
train operation on interstate steam railroads exceeding one 
hundred miles in length. The second section calls for the ap- 
pointment of a commission of three by the President to observe 
" the operation and effects of the institution of the eight-hour 
work day as above defined and the facts and conditions affect- 
ing the relations between " the roads and the men during a 
period of not less than six months or more than nine months 
from January first next. The commission is to decide the 
actual length of the period, within those limits. The com- 
mission must report its findings to the President and to Con- 
gress within thirty days after the close of the period of ob- 
servation. The third provision is that from January first un- 
til thirty days after the commission makes its report the pres- 
ent standard day's wage shall be the minimum wage for eight 
hours, and for every hour worked in excess of eight the men shall 
receive at least one-eighth of the present standard day's wage. 
The fourth and last section provides penalties for violation of 
the act. 

It is clear that this is not an act definitely limiting hours, as 
are the sixteen-hour law, and the nine-hour law for railway 
telegraphers, but a specific act of intervention in a labor 
dispute. It does not limit the number of hours to be worked 
to eight. It does provide that eight hours shall be considered 
a day's work for the purpose of reckoning compensation; it 
thus implies that work in excess of eight hours shall be paid 
for as overtime, but the amount of pressure will exert on the 
railroads to reduce the work day to eight hours will de- 
pend on the rate to be paid for overtime as compared with the 
cost of speeding up the trains or shortening the runs. And the 
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law does not itself prescribe the rates to be paid' for overtime, 
except during the probationary period of not less than seven 
months or more than eleven months, from January first next. 

As a method of government intervention in a labor dis- 
pute the passage of the Adamson Law presents certain grave 
defects. Substantially Congress laid down terms of settlement 
without inquiry. It established a commission of inquiry, to be 
sure, to report not less than six and not more than ten months 
after the act goes into operation, but it did not hand over the 
essential matters in controversy to the commission for full and 
free inquiry and without conditions prejudicing their settle- 
ment after the commission makes its report. Obviously Con- 
gress intended to settle in the law itself the question as to the 
length of the normal work day, even though it made no ef- 
fective permanent provision to insure an actual reduction to 
eight hours. As to the other important issue, that of wages, the 
law compels the payment during the probationary period of 
rates considerably in advance of those now prevailing on most 
of the roads. The payment of these advanced rates during a 
period of from seven to eleven months cannot fail to create a 
strong presumption against reducing them, even though it 
should appear that such an advance over present rates is not 
justified. 

Finally, the commission is given no authority to make re- 
commendations. It is empowered only to report facts. The 
wage provisions of the act, including the overtime rate pro- 
vision on which hinges the degree of effectiveness of the eight- 
hour statement in the law, expire one month after the com- 
mission reports. These issues must then come up again for 
settlement, if the law stands and they are not settled before 
that. If the parties fail again to agree on the rates of wages 
to be paid, this law leaves us without definite recommenda- 
tions as to the rates which should be accepted. The public is 
left without a guarantee that terms will be laid down which 
it can call on both parties peaceably to accept. 



